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Qpi ni on by Bucher, Adm nistrative Trademark Judge:

The City of Detroit seeks registration on the
Suppl emrent al Regi ster for the mark METER CARD f or
“magnetically encoded identification cards to provide
access to and from parking garages and/or lots and
magnetically encoded debit cards for electronic parking

neters,” in International Cass 9.1

! Application Serial No. 76024068 was filed on the Principal
Regi ster on April 12, 2000 based upon applicant’s allegation of a
bona fide intention to use the mark in commerce. An anendnment to
all ege use was filed on March 23, 2001, alleging use in comrerce
at | east as early as May 3, 2000. Also on March 23, 2001
appl i cant requested amendnment to the Suppl enental Register
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The Trademark Exam ning Attorney has refused
regi stration under Section 23 of the Trademark Act on the
ground that the term sought to be registered is generic
and, thus, is incapable of identifying applicant’s goods
and di stinguishing themfromthose of others.

When the refusal was nade final, applicant appeal ed.
Applicant and the Trademark Exam ning Attorney have fully
briefed the case. Applicant did not request an oral
heari ng before the Board.

W affirmthe refusal of registration

Applicant argues, in urging that the refusal be
reversed, that the Trademark Exam ning Attorney has not net
t he burden of proof to show that applicant’s applied-for
mark is generic. That is to say, applicant’s position is
that there is insufficient evidence that the purchasing
public woul d understand the term METER CARD as nami ng t he
type or category of applicant’s identification cards having
a debit function. Applicant specifically points to the
absence of any dictionary listing of this term as well as
to the infrequency of uses by others in connection with
simlar cards.

The Trademark Exam ning Attorney maintains that “neter
card” is the comercial nanme of applicant’s cards, and that

the term sought to be registered is generic for
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magneti cal |y encoded cards used for parking. |n connection
with the refusal, the Trademark Exam ning Attorney
submtted dictionary definitions of the terns “neter” and
“card.” Also of record are excerpts retrieved fromthe
LEXI S/ NEXI S dat abase show ng uses of the term “neter card”
in articles drawn from publications.

In order for a termto be registered on the
Suppl enental Register, it nust be capable of serving as an
i ndi cator of source. Capability is determ ned by
considering the neaning of the termas applied to the
goods, the context in which the termis used on the
specinmens filed with the application, and the likely
reaction thereto by average purchasers upon encountering

the termin the marketplace. In re Sanbado & Son Inc., 45

USPQd 1312 (TTAB 1997).
A mark is a generic nane if it refers to the class or

category of goods on which it is used. H_ Mrvin Gnn

Corp. v. International Association of Fire Chiefs, Inc.

782 F.2d 987, 228 USPQ 528 (Fed. Cir. 1986). The test for
determ ning whether a mark is generic is its primry
significance to the relevant public. Section 14(3) of the

Act; Magic Wand Inc. v. RDB Inc., 940 F.2d 638, 19 USPQd

1551 (Fed. Cir. 1991); and H_ Marvin Gnn Corp. v.

| nternational Association of Fire Chiefs, Inc., supra. The
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Pat ent and Trademark O fice has the burden of establishing
by clear evidence that a mark is generic and thus

unregistrable. In re Merrill Lynch, Pierce, Fenner and

Smth, Inc., 828 F.2d 1567, 4 USPQ2d 1141 (Fed. Cir. 1987).

Evi dence of the relevant public’ s understanding of a term
may be obtai ned from any conpetent source, including
testinmony, surveys, dictionaries, trade journals,
newspapers, and other publications. In re Northland

Al um num Products, Inc., 777 F.2d 1556, 227 USPQ 961 (Fed.

Cir. 1985).

In determ ning whether a mark i s generic, we apply a
two-step inquiry: (1) Wiat is the genus of goods at issue?
(2) I's the termsought to be registered understood by the
rel evant public primarily to refer to that genus of goods?

See H. Marvin G nn supra at 530.

Based upon the identification of goods, there appears
to be general agreenent between applicant and the Trademark
Exam ning Attorney that the class of goods herein is
magneti cal |y encoded cards used for parKking.

Where applicant and the Trademark Exam ni ng Attorney

disagree is on the answer to the second H Marvin G nn

question, nanely is the term“neter card” understood by the

relevant public primarily to refer to the class of goods at
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i ssue here, i.e., magnetically encoded cards used for
par ki ng?

We turn then to the evidence in the record drawn from
dictionaries. According to entries placed into the record
by the Trademark Examining Attorney, the term*“neter” is
defined as “Any of various devices designed to neasure
time, distance, speed, or intensity, or indicate and record
or reqgulate the anount or volune as of the flow of a gas or
an electric current; a postage nmeter; a parking neter.”

The term “card” is defined as a “flat, usually rectangul ar
pi ece of stiff paper, cardboard, or plastic, especially:
a. One of a set or pack bearing significant nunbers,
synbol s, or figures; one bearing a person’s nanme and ot her
i nformation, used for purposes of identification or

classification; A magnetic card.” The Anmerican Heritage

Di ctionary of the English Language (3'% Ed. 1992). Wiile

applicant has submtted dictionary entries for conpound
terms |ike “parking neter,” “identification card,” and
“debit card,” applicant argues that it is noteworthy, in
this context, that there is no entry for “neter card.”

The Trademark Exam ning Attorney has al so introduced
excerpts retrieved fromthe LEXI S/ NEXI S dat abase and from
the Internet that show, according to the Trademark

Exam ning Attorney, that “nmeter card” is the common
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commercial nane for magnetically encoded cards used for
par ki ng. Exanpl es include the follow ng:

New Par ki ng Era Dawns Downt own

For exanpl e, people can buy $20 pre-
paid neter cards, which work |ike debit
cards, if they don’t want to | ug coins
around.

...20 mnutes of free parking with the
push of a button, and paynent nethods t hat
i ncl ude coins, tokens and a pre-paid neter
card...?

Met er cards soon may work as debit
cards in conveni ence stores, novie theaters
and restaurants. A pilot programlater this
year in Boston will inplenment nore than 200
of these multipurpose neters near Boston
University.. The University of Maryland at
Col |l ege Park has a debit neter card system
that allows custoners to get unused noney
back. The neter “renenbers” the card
nunber, so remaining tine is retrieved if
the custoner enters the card before | eaving.
“Let’s say soneone puts in eight hours worth
into a neter, but they' re only there for 20
mnutes - with our cards, they don't |ose
any noney,” said David Allen, the
uni versity's parking supervisor.?

Hong Kong is installing its first “coinless”
par ki ng neters programred to accept stored-
value “nmeter cards.” |If the one-year trial
run proves successful, the government wl|l
conpletely replace Hong Kong's 18,000 coin
meters..”?

Par king Meter Debit Cards Still Bottled Up
...Sout h Al ken Avenue and at the

authority’s four nmetered lots that run from

Bellefonte to Ivy streets. Twenty

2 The | daho Statesnman, Novenber 18, 2000.

3 The Washi ngton Ti nmes, August 9, 1998

4 The Orange County Regi ster (Sunday Evening Edition), March
27, 1988.
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participants were issued neter cards to use
for the first two weeks of the nonth..°®

Par ki ng Pl an Revisited: Fresno Council now
IS not so sure on 24-hour enforcenent

...City plans to purchase new el ectronic
neters that are designed for |long-term
outings and that take dollar bills or a
neter card that can be purchased at Gty
Hal |, Reed said.®

The need for quarters and parking neter
revenues surged a nonth ago when the city
installed new digital neters that only
accept quarters and increased rates to 25
cents per half-hour. Meter revenues
i ncreased 53 percent in the first four weeks
of Cctober conpared with the sanme period
| ast year, Daryl Cole, city streets director
said. Revenue totals rose from $63, 275 to
$96, 758.

The rate increase, intended to help
finance the renovation of the Plaza Theatre,
is still unpopular with some businesses and
notorists...

An artist's depiction of the theater is
on the first 1,000 debit-style neter cards
ordered | ast week and expected to arrive by
year’s end, Cole said. The cards wll have
a conputer chip that can be read by the
meters.’

Downt own Nashua neters to go high tech

A “smart card” systemis al so planned,
where frequent parkers will be able to
purchase pre-paid neter cards and even be
able to collect unused tine if they return
to their cars before their time expires.?

Types of Electronic Parking Meters:
City of Sacramento has two types of
electronic neters. Just |et us know where

o N o O

Pi ttsburgh Post-Gazette, January 22, 1999.

The Fresno Bee, April 27, 2002.

El Paso Tinmes (El Paso, TX), Novenber 6, 2002.
The Boston d obe, August 22, 2002.
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you park nost frequently, and we will issue
you the appropriate neter card.®

**NEW | TEM FOR METER PARKI NG* *

W have a newitemfor the digital
meters that is currently avail able for
students and enployees. It is called a
meter card and it takes the place of needing
quarters for your neter. The cost of the
meter card is a one tinme deposit of $15
whi ch is refundabl e upon the return of the
card. The cards are charged with either
$10 or $20 (the deposit and amount will be
charged to your student account). Each tine
you activate the neter card, it applies 25
cents to the nmeter (one hour in nost
neters). They can be placed directly on
your key chain for easy access. Please
contact Parking Lot QOperations if you are
interested in receiving a nmeter card at 573-
341-4303 or fleck@nr.edu.?®

Maybe now parking neters will get fixed
Sarah Barry, could do a follow up about
the problens with these mal functioni ng
parki ng nmeters and the $25 nonrefundabl e,
nonr epl aceabl e resi dent parking neter cards
to which they do not respond. For several
nonths the majority of parking neters in the
| ots adj acent to Lincoln Road have
consistently responded to the neter cards

with an error nessage. “M cards have
wor ked just fine with the neters on Ccean
Drive...” %

...City of Santa Fe parking officials
are offering a 20 percent discount through
July for purchases of CashKey parKking-neter
cards. The keys may be used instead of
coins in downtown parking neters.

o The Department of Public Works City of Sacramento website

http://ww. pw. sact 0. or g/ par ki ng/ neters. htm

10 “Par ki ng Lot Operations,” University of Mssouri-Rolla
http://canpus. unr. edu/ poli ce/ parking/ permt fags.htm save

1 The M am Herald, Decenber 3, 2000.

12 The Santa Fe New Mexi can, July 2, 1999.
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Sal es slow for parking neter cards

Street parking can get fairly tight in
M nneapolis, but there’s no shortage of new
el ectronic parking neter cards. Since the
cards went on sale April 27, only one or two
have been sold, officials said.?*

In addition to the above exanples of third party usage
of the term*“nmeter card,” the Trademark Exam ning Attorney
al so included an article about applicant’s goods where she
alleges the termis used generically:

For anyone caught short of change at a
Detroit parking neter, the city's Mini ci pal
Par ki ng Departnment has an answer: neter
cards. The debit cards, sold in $10, $15
and $20 denominations, are usable at 2,000
nmeters in four business areas: downtown,
the Detroit Medical Center, Wayne State
Uni versity/Cultural Center and New Center.
Cards with netered tinme have been in use at
parking structures and lots for years. The
city of Birm ngham has used a rechargeabl e
neter card for about 2% years, and it is
very popular, city officials said.?

In summarizing the inpact of this evidence, the
Trademar k Exam ni ng Attorney argues as foll ows:

In addition to generically using the mark to
describe the goods, this [Crain’'s Detroit
Busi ness] article clearly states that other
cities such as Birm ngham have used “neter
cards” for years. Thus, registration of the
applicant’s mark woul d prevent conpetitors
fromusing this generic wording to describe
their goods. Conpetitors need and shoul d be
allowed to use “neter card” to describe
their goods in this class. The exam ning
attorney also points to the fact that each

13 Star Tribune (M nneapolis, MN), May 6, 1998.
14 Crain's Detroit Business, Decenber 11, 2000.
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of the articles referenced above shows use
of the term“neter cards” to refer to the

applicant’s class of goods, nanely, debit

cards for parking neters.

(Trademar k Exam ning Attorney’ s appeal brief, Unnunbered

page 7).

Nonet hel ess, applicant argues as foll ows:

First, the class of goods in gquestion are
identification cards that contain a debit
function. These cards are used to all ow
access to and from parking garages/lots and
al so contain the ability to debit an account
for parking expenses (whether it be in a

par ki ng garage, parking lot, or parking
neter). Wile the mark, METER CARD, is
descriptive of Applicant’s goods (the card
bas a netering function in the sense that it
keeps track of parking garage usage and
expenses), it is not a class of goods....

Applicant submts that the mark, METER CARD
is not generic as applied to Applicant’s
goods. The conbi nati on of the words of the
mark do not result in a designation that has
a plain and readily understood neaning of

cl ass of goods when used in connection with
t he goods sold by Applicant.

The Exam ning Attorney bases her decision on
several article excerpts. In nost of these
articles, the term*“card” is used in
connection with the term*“parking neter.”
VWhile the terns “identification card”,

“debit card”, term[sic] “parking neter” are
frequently used terns, there are only a few
exanples of the term“nmeter card.” Further,
sone of the articles submtted are actually
Applicant’s goods being pronoted. Applicant
submts, as it did in its earlier Response
to Ofice Action, that the term “parking
nmeter” is a recognized term (Attachnent B)
Applicant also submts that the terns “debit
card” and “identification card” are also
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wi dely recogni zed terns (Attachnents C and
D). Wile Applicant’s mark may be
descriptive of elements of these various
cards, Applicant was unable to find a
dictionary definition for the term“neter
card.” Applicant submts that the term
nmeter card does not have a plain and readily
under st ood nmeani ng when used in connection
with identification cards. Accordingly,
Appl i cant does not believe that there is
sufficient evidence showi ng the mark, METER
CARD, is generic for Applicant’s
identification cards.

(Applicant’s appeal brief, pp. 3 — 4).

Beginning with applicant’s identification of goods,
and then | ooking to the ordinary nmeani ngs of the individual
words “neter” and “card,” we find that the conbination of
these two words appears on its face to result in a
designation having a readily understood reference to a
cl ass of goods. Applicant has not shown how t his conpound
termresults in a different neani ng fromwhat one woul d
anticipate in nelding the connotations of its constituent
wor ds.

However, on this record, we do not need to rely solely
upon dictionaries and other such references in order to
establish the neaning of those words as bei ng generic.

Rat her, the Trademark Exam ni ng Attorney has denonstrated
third-party uses of the conbined term“neter card” to refer

to this class of goods. Mdst are references to nultiple-

function cards, all of which seemto have a debit function.
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Al of those shown in this record are used to pay for
aut onobi | e par ki ng.

I n answering the second and critical H_ Mrvin G nn

query, we agree with the Trademark Exam ning Attorney that
the NEXIS and Internet evidence placed into the record
shows that the relevant public will primarily understand
“meter card” to refer to nmagnetically encoded cards used

for parking. See In re The Anerican Fertility Society, 188

F.3d 1341, 51 UsP@d 1832, 1834 (Fed. Cir. 1999).

Mor eover, contrary to applicant’s argunent, the
majority of excerpts fromNEXIS and the Internet refer to
“meter card” apart fromthe | onger term *“parking neter
card.”

Even where the longer termis used in the excerpted
stories of record, one nust renenber that the identified
goods are all concerned with parking. In this context, the
term“parking meter” will inevitably be shortened to
“meter,” making “parking neter” and “neter” interchangeabl e

terns. See In re Abcor Devel opnent Corp., 588 F.2d 811

200 USPQ 215, 219 (CCPA 1978) (Judge Rich concurring):

The description of the goods for which
GASBADCE i s sought to be registered, set
forth as the single itemof goods named in
the application, is “chemcally treated
badge to determ ne and to nonitor the anount
of personal exposure of an individual to
gaseous pollutants.” This, of course, is a
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wor dy expl anati on which does not qualify as
a nanme in the usual sense of the word. So,
what is the nane of this article?
Appel l ant’s own descriptive literature of
record in the PTO provides the answer. The
name is “Gas Monitoring Badge.” This may be
regarded as the full nanme. However, the
users of |anguage have a universal habit of
shortening full names — from haste or

| azi ness or just econony of words. Exanples
are: autonobile to auto, tel ephone to
phone, necktie to tie, gasoline service
station to gas station. | regard it as

i nevitable that a gas nonitoring badge w |
be called a gas badge as the nane of the
goods to the sanme extent as gas nonitoring
badge is the nane....

Accordingly, we find that applicant’s magnetically
encoded cards used for parking will readily be referred to
as parking neter cards or just neter cards.

To the extent that applicant stresses that these
identification / debit cards permt access to and from
par ki ng garages and parking |lots, our conclusion is not
tied to the presence of individual parking neters. The
dictionary definitions and the excerpted stories contain a
concept of regulating access and/or netering parking tine,
but the common thread of the neaning is not related to
whet her one’s access and paynent is tied to an individual
neter, a centrally | ocated machine or entry/exit gates.

In conclusion, we find that the Trademark Exam ni ng
Attorney has provided clear evidence that the term METER

CARD is generic for the involved goods and that applicant
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has not provided a rebuttal to the Trademark Exam ning

Attorney’s case of genericness. In re Central Sprinkler

Conpany, 49 USPQed 1194 (TTAB 1998).

Decision: The refusal to register under Section 23 of

the Trademark Act is hereby affirned.



